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1. Introduction
1.1 The Professional Oversight Board (the “Oversight Board”) issued a  Consultation Paper on the proposals for regulating audit firms from outside the European Union, ‘Regulation of third country auditors – Giving effect in the UK to the requirements of the Statutory Audit Directive’ , in May 2008 with a deadline for comment on the most urgent issues of 27 June and on the proposals generally by 25 July 2008.
1.2 The purpose of that paper was to explain the requirements of the Statutory Audit Directive (SAD) and to seek comments on the approach the Oversight Board proposed to take to its implementation in the UK in respect of the regulation of the auditors of third country companies who have issued securities to trading on EU regulated markets (“third country auditors”).
1.3 The Oversight Board has delegated powers to set the detailed regulatory requirements to give effect to these statutory requirements, and to apply them in practice. 
1.4 The consultation  paper set out the way in which the Oversight Board proposes to set requirements for third country auditors in countries which fall within and those which fall outside the Commissions transitional arrangements (“transitional third country auditors” or TTCAs and “other third country auditors” or OTCAs respectively) 
1.5 The Oversight Board sought views in particular on the approach to:

· Registration of third country auditors;

· Deregistration of third country auditors ;

· Independent external inspections;

· Continuing oversight of third country auditors;

· Investigations and sanctions; and 

· Fees.

1.6 There were 11 responses to the most urgent issues and 10 to the proposals generally.  Five replies were from audit firms who responded to both the urgent issues and the proposals more generally.  Three of these were from the UK firms on behalf of their wider networks (EY, GT and PwC), one from the international arm (KPMG) and one from the US firm (Deloitte).  There were six responses from professional bodies, of which two were UK based (ACCA and ICAEW) and one each from the Cayman Islands, Guernsey, Hong Kong and Japan.

1.7 The Oversight Board is grateful for the carefully considered responses from interested stakeholders.  These have provided a valuable input to developing the detailed arrangements for registration and regulation under both the full Article 45 regime and the transitional regime set out in the 
European Commission’s Decision of 29 July 2008 (Appendix One).  Oversight Board staff have also worked closely with colleagues in some other 
Member States to develop common format application forms and arrangements for cooperation in the EU.  The Commission published these at the end of July.  We published at the beginning of November the arrangements for applying for registration as a third country auditor in the UK.  These reflect as closely as possible what was agreed with other Member States.

1.8 The Oversight Board is making the individual responses available on its 
web-site, unless the consultee made clear that it wishes the response to remain confidential. These can be found via the following link.
1.9 This feedback document summarises comments made and our responses. 

2.
Overall comments 
2.1 Most respondents welcome the Oversight Board’s proposed approach to the implementation in the UK of the provisions in the SAD on the regulation of the auditors of non-EEA companies who have issued securities admitted to trading on EEA regulated markets (“third country auditors”)
2.2 Most respondents emphasise the need to keep costs associated with registration and regulation to a minimum and in particular that full reliance should be placed on regulation by oversight bodies in third countries wherever possible.  

2.3 Audit firms stress the importance they attach to common application forms throughout the European Union.  They also want  a common annual return date such that firms are able to make one return in respect of all member states rather than repeating the information gathering exercise at different dates to meet the criteria of each member state individually.  

2.4 Most respondents want greater clarity on information requirements as soon as possible to enable information gathering exercises to begin.
Response

We have developed application forms and guidance material for third country auditor registration in the UK that follow as closely as possible the common material developed with other Member States and published on the Commission web-site at the end of July.  Some divergence is unavoidable, though we have kept the differences to a minimum.  

Some of the arrangements for the oversight and regulation of third country auditors post registration, in particular the external monitoring of firms registered in accordance with the Article 45 requirements, have yet to be determined in detail.   We intend to take this forward in collaboration with other Member States.  Our objective is to develop arrangements that minimise overlapping requirements, consistent with effective regulation; and, where equivalent systems exist, to rely on the work of other regulators, to the maximum extent possible.   We shall take account of points made by consultees and explore for example the idea of a common annual return date.  
3
Timing of Introduction of Arrangements for Registration
Q1 How important is it that the Oversight Board has arrangements in place to accept and process applications (both for full registration and under transitional arrangements) from third country auditors as soon as the Commission Decision on transitional provisions is published (published 29 July)? Or should the Oversight Board allow more time to try to use common format application forms with other Member States from the outset? A realistic date for introducing this is September or October.
3.1 All respondents favoured a single common format registration form to be developed in conjunction with other EU member states as soon as possible after the publication of the final decision by the Commission.  In particular this was seen as offering a more efficient registration process for those audit firms who have to register in multiple EU jurisdictions. 
3.2 Whilst respondents wanted the forms to be available as soon as possible after the Commission’s Decision on transitional arrangements was published, most attached more importance to developing a common form across the EU than to having something in place more quickly but not on a common basis.  Three respondents felt that it was important for arrangements to be in place for the acceptance of applications from third country auditors as soon as the Commission’s decision on transitional provisions was published.  Most therefore considered that the proposal by the Oversight Board to try to publish application forms and guidance by September/October 2008 was acceptable.

3.3 One respondent suggested that those firms who wished to register in the period until the common application form was published should be allowed to do so, submitting the information requirements set out in the consultation paper.
3.4 A number of respondents favoured the development of arrangements that would enable audit firms to submit one application for registration in all relevant member states.
Response

1.    We published the detailed forms and guidance for registration with the Professional Oversight Board on 4 November 2008.
4.    Registration of third country auditors

Q2 Do you agree with the overall approach to registration and in particular that there should be different requirements for ‘transitional’ third country auditors and for ‘other’ third country auditors? What comments do you have on the detailed registration requirements?

Q3 To what extent should the Oversight Board seek to verify the accuracy and reliability of the information provided to apply for registration; to what extent should it rely on the audit firm to provide accurate information; and in particular should the firm be expected to provide references in support of its statement on good repute?
4.1 There was broad agreement to the proposals outlined by the Oversight Board for the registration of third country auditors. Respondents welcomed the lighter regime for third country auditors under the transitional arrangements, on the basis that there was either existing monitoring/regulation of audit firms by home country oversight bodies/regulators or there were moves towards establishing such arrangements. 

4.2 Three respondents expressed concern about the level of detailed information required for registration and suggested that there needed to be greater clarity as to what was required.

4.3 A number of respondents commented that it was not clear what was meant by the requirement to update information in a timely manner or what would be the consequences of failing to do so.  Three respondents suggested that the requirement to update information should come within the annual return.

4.4 Four respondents expressed concern about the proposal in the Commission’s draft transitional decision to require information about external inspection reports or quality assurance reviews.  They pointed out that it might not be possible to provide such information due to confidentiality clauses, because of legal impediments, or because legal privilege that might attach to such information could be lost on a transfer to an overseas regulator.  The concern was that this might prevent third country auditors from some jurisdictions from being able to register under the transitional arrangements and would have to obtain full registration. 
4.5 Two respondents pointed out that a number of countries included in the list of transitional countries have not introduced systems of external inspections of auditors and would therefore be unable to provide any information regarding external inspections.  They were concerned lest this would result in applications being rejected.
4.6 Five respondents questioned the value of the ‘fit and proper’ statement; one mentioned that whilst UK firms are familiar with this concept it is not one which would be familiar to other jurisdictions.  Another respondent suggested that the Oversight Board needed to provide guidance and/or a definition of what constitutes ‘fit and proper’. 
4.7 A number of respondents considered that third country regulators should be asked to notify the Oversight Board of matters which called into question the good repute of TTCAs.  One respondent said that, if a statement of good repute was considered necessary, then the Oversight Board should find suitable and proportionate wording, as experience in Japan had shown how difficult it is for audit firms to find appropriate wording. 
4.8 Only one respondent considered that checks should be made of information provided in support of an application and that references should be sought; four respondents considered that the information provided should be relied upon; one questioned whether in any event it would be possible to verify references or information.  Another respondent considered that, whilst in principle checks should be made, in some jurisdictions there would be no established regulatory bodies with which to check.
Response  

1.    The detailed forms and guidance we have now published should provide the greater clarity that a number of consultees sought.

2. On specific points:

· We set out in the Frequently Asked Questions for Form A and Form B what we mean by providing updated information in as timely manner and in particular what information must be provided as soon as possible and what information can be updated on an annual return.

· We understand the concerns relating to the release of information on inspection reports from a regulatory authority in a third country.   The requirements we have set reflect the minimum requirements that we consider can be required for applications under the transitional arrangements, consistent with the Commission’s Decision of 31 July 2008 (2008/627/EC )
· Applications for registration under the transitional arrangements will not be rejected because the third country auditor is unable to provide information regarding external inspections on the basis that no external inspection has been carried out

· We have included in the guidance material (in relation to Form B - registrations under Article 45) a note on the requirement that the third country audit entity must be of “good repute”.
5.
Deregistration of third country auditors
Q4 What are your comments on the proposals on de-registration?
5.1 Nine respondents agreed with the general approach of the Oversight Board for the deregistration of Audit firms.  However, three respondents were concerned that the Oversight Board should provide more information on why a firm was to be deregistered and that the processes should be transparent with an appeals procedure in place.  
5.2 One respondent also suggested there should be a process for voluntary de-registrations.
5.3 Several respondents expressed concern that, where firms unable to provide information to the Oversight Board due to legal constraints in other jurisdictions, de-registration was the wrong response and that alternative ways should be found to collect the necessary information.
5.4 One respondent wished to see a transparent and accountable process for deregistration with an appeals procedure.
Response

1.    Regulation 40  of the Statutory Auditors and Third Country Auditors Regulations (2007), as amended set out the grounds on which the Professional Oversight Board may remove a third country auditor from the register according to whether the applicant is registered under the transitional  regime or under the full Article 45 regime.  These grounds are reflected in the Frequently Asked Questions we have published on the web-site for Form A and Form B.

2.    Other than where there was an urgent need in the public interest to remove a firm from the register with immediate effect, we would, before removing a third country auditor from the register notify the firm that we were minded to de-register, setting out our reasons, and, where necessary or appropriate setting out the steps that the third country auditor needed to take to avoid removal from the register.  The firm would have a maximum of three months in which to provide reasons why it should not be removed from the register or to have taken the necessary steps.  The Board would then take a final decision on removal.  We are not proposing at present to set up an appeals process.
6.
Independent external inspections

Q5 What are your comments on the approach to external inspections of third country auditors?
Q6 Do you have any suggestions that we should take into account as we develop more detailed ideas for external monitoring ‘other’ third country auditors?
6.1 No respondent disagreed with the proposed approach to external inspections.  However,  three respondents made suggestions for the Oversight Board to consider
6.2 One respondent queried whether the Oversight Board could place full reliance on an oversight body in all cases under the transitional regime given how the third country oversight body might not meet an equivalence test.
6.3 A number of respondents supported the idea that reliance could be placed on external inspection by oversight bodies in third countries that had robust and effective  quality assurance systems.  These respondents also took the view that the outcomes of inspections by the third country regulators should be made available to the Oversight Board.   
6.4 One respondent considered there was a greater degree of urgency required to develop the monitoring plan than suggested in the consultation paper, as firms and non-EU regulators were keen to know the details.  This respondent also felt that the arrangements for supervision should be no less rigorous than is applied to UK firms on the basis that the OTCAs are in countries where the EU has decided that the arrangements for independent audit regulation or the plans for introducing it are not sufficient to come within the transitional regime.  
Response

1.    The Commission Decision of 31 July 2008 on a transitional regime only provides for the possibility of external inspection of third country auditors registered in accordance with its requirements in the context of 
 “ cooperative arrangements on quality assurance reviews between the competent authorities of a Member State and the competent authorities of a [transitional] third country provided that such an arrangement meets all the following criteria:

     (a)
it includes carrying out quality assurance reviews on the basis of equality of treatment;

     (b)
 it has been communicated in advance to the Commission;

     (c)
 it does not pre-empt any Commission decision under Article 47 of Directive 2006/43/EC.”.

We do not expect therefore to carry out external inspections of “transitional” third country auditors on a routine basis.

2.    As regards third country auditors registered under the full Article 45 requirements, as noted above, we have yet to determine the detailed arrangements for external monitoring.  We shall take this forward in collaboration with other Member States.  Our objective is to develop arrangements that minimise overlapping requirements, consistent with effective regulation; and, where equivalent systems exist, to rely on the work of other regulators, to the maximum extent possible.
7        Continuing oversight of third country auditors

Q7 What are your comments on the proposed approach to the continuing oversight of third country auditors?
7.1  No respondent disagreed with the Oversight Board’s proposed approach to the continuing oversight of TTCAs and OTCAs.   However, two respondents emphasised the need to move to a system of “passporting” within the EU such that an oversight body in one Member State could rely upon the work of an oversight body in another Member State.

7.2 Respondents shared the view that there should be an annual return for third country auditors.  Many felt this return should be common to all EU member states and that the date of submission should be the same for all countries, to make it easier for third country auditors to prepare the returns efficiently.  
7.3 One respondent queried the impact of the Freedom of Information Act on the requirement to provide overseas inspection reports which may be subject to confidentiality agreements or legal protection.  
Response

1.    The SAD does not provide for a system of “passporting” within the EU and each Member State is required to take its own decisions.  That said, our aim is to work closely with other Member States on registrations to minimise the regulatory burden and to maximise the consistency of decisions in different Member States. 

2.    There will be a system of annual returns in the UK.  We will also discuss with colleagues in other Member States whether it is possible to enable the same or similar annual returns to be submitted in different Member States at the same time. 

3.    Whilst the Oversight Board is subject to the Freedom of Information Act, company law imposes strict confidentiality requirements on the Oversight Board and its staff to preserve the confidentiality of commercially sensitive information provided in respect of our statutory functions.
8
Investigations and sanctions

Q8 What are your comments on the proposed approach to investigations and sanctions by the Oversight Board of third country auditors?
8.1 Most respondents agreed with the principle of home country regulation on the grounds that a threat of deregistration should prove enough of a deterrent.  One respondent suggested that the disciplinary resources of one of the UK RSBs be utilised in the unlikely event of either TTCA or OTCA auditors being subject to investigation.
8.2 One respondent questioned how, in the absence of investigations or inspections of TTCAs, there could be any benefit for the capital markets.  Another respondent considered that it should be made clear that all third country auditors could be subject to investigations, even if in practice this was likely to be a rare occurrence.

8.3 One respondent disagreed with the approach proposed in respect of OTCAs, on the grounds that it was unreasonable to deregister a third country auditor, where legal restraints in the third country prevented an investigation.
Response

1.    In relation to third country auditors registered under the transitional arrangements, we do not propose to apply a formal system of investigation and penalties, though we would need to make enquiry into the relevant facts ahead of a decision to remove registration.  

2.    In relation to third country auditors registered under the full Article 45 requirements the    SAD requires that third country audit auditors are subject to the UK system of investigation and penalties.  We envisage that a formal investigation of a third country audit entity would be exceptional and would only be determined after enquiry into the relevant facts.   We would then consider the most appropriate manner in which the Board would take forward such an investigation, according to the circumstances of the particular case.
9     Fees

Q9 Do you have comments or suggestions on the proposed structure of fees?  Do you have comments on the proposed level of fees?
9.1 Most respondents recognised that it would be difficult to assess the costs of the new regime in the early years and that the approach proposed by the Oversight Board appeared to be sensible.  Only one respondent said that no fees should be levied.
9.2 There was a range of views on whether the fees proposed were too high or too low. One respondent suggested that the fees should be linked more closely to the number of audits whilst another proposed more tiers of fee levels based on the number of audit clients.

9.3 Two respondents expressed concern lest the Oversight Board should cross subsidise fees from its other activities. 
9.4 Only one respondent commented on the differing fee levels between TTCAs and OTCAs agreeing with our proposal that OTCAs should pay twice as much as TTCAs.
Response

1.    We concluded that we should initially adopt the level of fees proposed in the consultation document  but that we should make clear that we would review the fees in the light of experience of registrations, since the objective is to meet the full costs but no more.
10    Other issues

Costs and Benefits

Q10 Do you have comments on the assessment of costs and benefits in Chapter 4, Regulation of third country auditors – Giving effect in the UK to the requirements of the Statutory Audit Directive?

Other Points

Q11 Do you have any other comments or suggestions on how we should regulate third country auditors?

10.1 Four respondents commented that it was important that costs be kept to a minimum as there is considerable maturity amongst the investors in the companies affected by these regulations.
Annex 1

Commission decision of 29 July 2008

Concerning a transitional period for audit activities of certain third country auditors and audit entities

(notified under document number C(2008) 3942)

(Text with EEA relevance)

(2008/627/EC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European Community,

Having regard to Directive 2006/43/EC of the European Parliament and of the Council of 17 May 2006 on statutory audits of annual accounts and consolidated accounts amending Council Directives 78/660/EEC and 83/349/EEC and repealing Council Directive 84/253/EEC (1), and in particular Article 46(2) thereof,

Whereas:

(1)
Under Article 45
 of Directive 2006/43/EC the competent authorities of the Member States are required to register third-country auditors and audit entities that conduct a statutory audit on certain companies incorporated outwith the Community whose transferable securities are admitted to trading on a market regulated within the Community. Article 45(3) of Directive 2006/43/EC requires Member States to subject such registered third-country auditors and audit entities to their systems of oversight, quality assurance systems and systems of investigations and penalties.

(2)
 The Commission is required under Article 46(2) of Directive 2006/43/EC to assess the equivalence of third country oversight, quality assurance and investigation and penalties systems in cooperation with Member States and make a determination. If those systems are recognised as equivalent, Member States may exempt third country auditors and audit entities from requirements of Article 45 of the Directive on the basis of reciprocity.

(3)
 The Commission has carried out a preliminary assessment of audit regulation in relevant third countries with the assistance of the European Group of Auditors’ Oversight Bodies (EGAOB).  However, the assessments have not allowed final equivalence decisions to be taken but have provided an initial view of the state of audit regulation in the third countries concerned. Some third countries have a system of public oversight in place, although for the time being the information about the systems is not sufficient for final equivalence decisions to be taken. Others do not have such systems of public oversight yet but have in place an audit regulatory framework offering a perspective of moving towards such system.

(4)
 In view of the need for further assessments for the purpose of taking final equivalence decisions regarding the audit regulation in place in third countries, it is appropriate to take a decision providing for a transitional period in respect of auditors and audit entities from the third countries concerned in order to permit such assessments to be carried out. During this period, equivalence decisions should therefore not be taken by Member States at national level.

(5)
 Since it is necessary to protect investors, during the transitional period auditors and audit entities from the third countries concerned should be able to continue their audit activities without being registered under Article 45 of Directive 2006/43/EC only if they provide information about themselves, the auditing standards and independence requirements applied to when carrying out audits. Information about the outcome of individual quality assurance reviews will also be useful for this purpose.

(6)
Under those conditions, auditors and audit entities from the third countries concerned should be able to continue their activities in relation to audit reports concerning annual or consolidated accounts for financial years starting during the period from 29 June 2008 to 1 July 2010. Accordingly, during that transitional period, the competent authorities referred to in Article 45 of the Directive 2006/43/EC should be able to register those auditors and audit entities. Nevertheless, this Decision should not affect Member States’ rights to apply their investigations and penalties systems. 

(7)
The fact that third country auditors and audit entities may, under this Decision, continue their audit activities with regard to companies referred to in Article 45 of the Directive 2006/43/EC should not prevent Member States from establishing co-operative arrangements on individual quality assurance reviews between the competent authorities of a Member State and the competent authorities of a third country.

(8)
The Commission should review the operation of the transitional arrangements in due time. If third countries concerned do not then have a system of public oversight in place, it should be ascertained whether the competent authorities of such countries have made a public commitment to the Commission to comply with equivalence criteria based on Articles 29, 30 and 32 of the Directive 2006/43/EC and whether an additional transitional period is necessary. At the end of the transitional period, the Commission may take decisions on the equivalence of the audit regulation of the third countries concerned. In addition, the Commission should review whether the competent authorities of Member States encountered difficulties to be recognised by such third countries. Thereafter, it is up to Member States to decide in accordance with Article 46 of the Directive 2006/43/EC on the basis of reciprocity whether to disapply or modify the requirements in Article 45(1) and (3) of the Directive to auditors and audit entities from third countries recognised as equivalent.

(9)
The measures provided for in this Decision are in accordance with the opinion of the Audit Regulatory Committee,

HAS ADOPTED THIS DECISION:

Article 1

1. Member States shall not apply Article 45 of Directive2006/43/EC in relation to audit reports concerning annual accounts or consolidated accounts, as referred to in Article 45(1) of that Directive, for financial years starting during the period from 29 June 2008 to 1 July 2010, which are issued by auditors or audit entities from the third countries referred to in the Annex to this Decision, in cases where the third-country auditor or audit entity concerned provides the competent authorities of the Member State with all of the following:

(a)
the name and address of the auditor or audit entity concerned and information about its legal structure;

(b)
where the auditor or the audit entity belongs to a network, a description of the network;

(c)
the auditing standards and independence requirements which have been applied to the audit concerned;

(d)
a description of the internal quality control system of the audit entity;

(e)
an indication of whether and when the last quality assurance review of the auditor or audit entity was carried out and necessary information about the outcome of the review.  Where information about the outcome of the last quality assurance review is not public and such information cannot directly be provided by the competent authorities of the concerned third country, the competent authorities of Member States shall treat such information on a confidential basis.

2. Member States shall ensure that the public is informed about the name and address of auditors and audit entities concerned from the third countries referred to in the Annex to this Decision and about the fact that those third countries are not yet recognised as equivalent for the purposes of Directive 2006/43/EC. For these purposes, the competent authorities of Member States referred to in Article 45 of the Directive may also register the auditors and audit entities from the third countries referred to in the Annex.

3. Notwithstanding paragraph 1, Member States may apply their investigations and penalties systems to the auditors and audit entities from the third countries referred to in the Annex.

4. Paragraph 1 shall be without prejudice to cooperative arrangements on quality assurance reviews between the competent authorities of a Member State and the competent authorities of a third country referred to in the Annex provided that such an arrangement meets all the following criteria:

(a)
it includes carrying out quality assurance reviews on the basis of equality of treatment;

(b)
 it has been communicated in advance to the Commission;

(c)
 it does not pre-empt any Commission decision under Article 47 of Directive 2006/43/EC.

Article 2

The Commission shall, at the latest within two years, review the situation of the third countries referred to in the Annex. In particular, the Commission shall verify whether the competent administrative authorities of those third countries referred to in the Annex for which no equivalence decisions have been made by the Commission yet have made a public commitment to the Commission to set up public oversight and quality assurance systems on the basis of the following principles:

(a)
the systems are independent from the audit profession;

(b)
they ensure adequate oversight for audits of listed companies;

(c)
their operation is transparent and ensures that the outcome of quality assurance reviews is reliable;

(d)
they are supported by investigations and penalties in an effective way.

Article 3

This Decision is addressed to the Member States.

Done at Brussels, 29 July 2008.

For the Commission

Charlie McCREEVY

Member of the Commission
ANNEX

LIST OF THIRD COUNTRIES
Argentina

Australia

Bahamas

Bermudas

Brazil

Canada

Cayman Islands

Chile

China

Croatia

Guernsey, Jersey, Isle of Man

Hong Kong

India

Indonesia

Israel

Japan

Kazakhstan

Malaysia

Mauritius
Mexico

Morocco

New Zealand

Pakistan
Russia

Singapore

South Africa

South Korea

Switzerland

Taiwan

Thailand

Turkey

Ukraine

United Arab Emirates

United States of America
Annex 2
Respondents to the discussion paper

	Accountancy Firms
	Deloitte, USA

	
	Ernst & Young, UK

	
	Grant Thornton, UK

	
	KPMG International

	
	PricewaterhouseCoopers (PwC) UK


	Professional Bodies
	Association of Chartered Certified Accountants (ACCA)

	
	Cayman Islands Society of Professional Accountants (CISPA )

	
	Guernsey Society of Chartered and Certified Accountants (GSCCA)

	
	Hong Kong Institute of Certified Public Accountants (HKCPA)

	
	Institute of Chartered Accountants in England & Wales (ICAEW)

	
	Japanese Institute of Certified Public Accountants (JICPA)


� OJ L 157, 9.6.2006, p. 87.  Directive as amended by Directive 2008/30/EC (OJ L 81, 20.3.2008, p. 53).
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