Frequently Asked Questions (FAQ) – Form B (UK)

Application Form for Registration of Third Country Audit Entities

according to Article 45 of the Directive 2006/43/EC of 17 May 2006 on Statutory Audits of Annual Accounts and Consolidated Account

Registration

1.    Why do third country audit entities have to register with authorities in Member States?

The EU Statutory Audit Directive 2006/43/EC (“the Audit Directive”) sets minimum regulatory requirements for statutory audits across the European Union/European Economic Area (EU/EEA). The interrelation of capital markets underlines the need to ensure that auditors from third countries carry out high quality audit work in relation to capital markets within the EU/EEA. Directive 2006/43/EC therefore requires that the relevant statutory audit entities and auditors from third countries should be entered on a public register, and subject to a level of regulation equivalent to the minimum required for EU/EEA auditors.  The European Commission has also made transitional measures to facilitate the introduction of these new requirements.

Registration is required according to Article 45 of Directive 2006/43/EC if a third country audit entity provides an audit report concerning the annual or consolidated accounts of a relevant audit client (see FAQ no. 4.). 

2.    Which auditors come within the definition of a third country audit entity?

According to the Article 2.4 of the Audit Directive a third country audit entity is "an entity, regardless of its legal form, which carries out audits of the annual or consolidated accounts of a company incorporated in a third country".   

Under the current legal framework in the United Kingdom no separate registration as a third country audit entity is required where the audit firm is either:

(i)     already a registered auditor in the United Kingdom – that is eligible for appointment as a statutory auditor in accordance with the requirements of section 1212 of the Companies Act 2006; or is 

(ii)    approved by a competent authority in another EU/EEA Member State in accordance with the Audit Directive to carry out audits of annual accounts or consolidated accounts in its own country.
3.    Who should use Form B (UK) [Introduction]?

Form B (UK) must be used by a third country audit entity that is not in an “equivalent” country or a “transitional” country, as set out in the European Commission’s decision of 19 January 2011 (2011/30/EU) 

Auditors in transitional countries or territories (Abu Dhabi, Bermuda, Brazil, Cayman Islands, Dubai International Financial Centre, Egypt, Guernsey, Hong Kong, India, Indonesia, Isle of Man, Israel, Jersey, Malaysia, Mauritius, New Zealand, Russia, Taiwan, Thailand, Turkey) should use  Form A

Auditors in equivalent countries (Australia, Canada, China, Croatia, Japan, Singapore, South Africa, South Korea, Switzerland, United States of America) should use Form C

You should contact the Professional Oversight Board if you are uncertain as to which form you should use.
4.    What is a “relevant audit client” [Item 9.0]?

A relevant audit client is a company incorporated outside the EU/EEA whose transferable securities are admitted to trading on a regulated market of any Member State of the EU/EEA within the meaning of point 14 of Article 4(1) of Directive 2004/39/EC. This refers to an issuer as defined in Article 2 (1) (d) of Directive 2004/109/EC, except when: 

a. 
the company is an issuer exclusively of debt securities admitted to trading on a regulated

market in the relevant Member State of the EU/EEA within the meaning of Article 2(1)(b) of Directive 2004/109/EC, the denomination per unit of which is at least EUR 50 000 or, in case of debt securities denominated in another currency, equivalent, at the date of issue, to at least EUR 50 000; or

b. 
the company is an issuer exclusively of units issued by collective investment undertakings

other than closed-end type, or units acquired or deposited of in such collective investment

undertakings within the meaning of Article 1 (2) of Directive 2004/109/EC.

5.    Does registration entitle third country audit entities to provide statutory audit services in the EU/EEA?
No. Registration as a third country audit entity only gives approval, for the purposes of UK requirements,  in relation to the audit of a third country entity with securities admitted to trading on a UK regulated market.  It does not give approval to carry out statutory audits as required by Community law (see Article 2 (1) of Directive 2006/43/EC). Nor does it recognise the qualifications of third country auditors.

6.     What are the requirements for registration as a third country audit entity under Article 45?

A Member State can only register a third country audit entity under Article 45 if:

(a) the third country audit entity provides information for the public register, as required by Article 17 for EU audit firms,  with appropriate modification;

(b) a majority of the members of the administrative or management body of the third country audit entity hold an audit qualification equivalent to that required for EU statutory auditors;

(c) individual third country auditors responsible for carrying out the audit on behalf of the third country audit entity hold an audit qualification equivalent to that required for EU statutory

auditors;

(d) the third country audit entity undertakes to carry out the relevant audits in accordance with

international auditing standards, or equivalent standards,  and in accordance with the minimum independence standards required by the Directive for EU audit firms, or equivalent standards.;

(e) the third country audit entity undertakes to publish an annual transparency report which includes information as required under Article 40 for EU audit firms, or meets equivalent disclosure requirements;

(f) the third country audit entity and the individual third country auditors are of good repute; and

(g) agrees to cooperate on inspections and other  regulatory requirements.

7.     What happens if an applicant does not meet the requirements for registration under Article

45 of Directive 2006/43/EC?

According to Article 45 (4) of Directive 2006/43/EC audit reports issued by third country audit

entities that are not registered in a Member State will have no legal effect in that Member State which means that the accounts would be considered as “not audited” for EU purposes.
Application procedure
8.    Is there a single application procedure and registration across the EU/EEA?

The Directive does not provide for a single registration across the EU/EEA.  Registration is the responsibility of each Member State and separate applications must be made to the relevant competent authority in each Member State where a registration is required.  However, Member States are cooperating closely and we expect that each Member State will use similar  forms that follow in most respects an agreed common format.   
9.    Will the information submitted by the third country audit entity be treated as confidential?

Yes, other than in respect of the information available on the register that will be electronically accessible to the public (see FAQ no. 10).  According to Article 36 (2) of Directive 2006/43/EC the obligation of professional secrecy shall apply to all persons who are employed or who have been employed by competent authorities. Information covered by professional secrecy may not be disclosed to any other person or authority except by virtue of the laws, regulations or administrative procedures of a Member State. 
10.    What information provided in the form will be available on the public register?

The information provided under Items 1.1 to 1.12, 2.2, 3.3, 4.1, 5.1, 6.1, 6.3 and 7.1 of Form B (UK) will be placed on the register and shall be electronically accessible to the public.

11.    Will the information submitted by the third country audit entity be subject to data

protection rules?

Yes. All authorities in the Member States are subject to data protection provisions according to Directive 95/46/EC.  However, as noted above, some information will be publicly available on the register.

12.    Which countries are members of the EU/EEA?

Members of the EU: Austria, Belgium, Bulgaria, Cyprus, Czech Republic, Denmark, Estonia, Finland, France, Germany, Greece, Hungary, Ireland, Italy, Latvia, Lithuania, Luxembourg, Malta,

Netherlands, Poland, Portugal, Romania, Slovakia, Slovenia, Spain, Sweden, United Kingdom.

Members of the EEA that are not also members of the EU: Iceland, Liechtenstein and Norway.

13.    What language should be used for registration purposes?

Registration is the responsibility of each Member State.  Applications to the Professional Oversight Board should be in English. 

Other information required by Form B (UK)
14.    What is a network [Item 3.0]?

According to Article 2 (7) of Directive 2006/43/EC a ‘network’ is:

(a) the larger structure which is aimed at cooperation and to which the applicant belongs, and

(b) which is clearly aimed at profit- or cost-sharing or shares common ownership, control or management, or shares common quality-control policies and procedures, or shares a common business strategy, or shares the use of a common branch-name or shares a significant part of professional resources.
15.    What is an affiliate of the applicant [Item 3.3]?

In this context an ‘affiliate’ means any undertaking, regardless of its legal form, which is connected to the third country audit entity by means of common ownership, control or management, and which provides services to “relevant audit clients” listed under item 9.0.
16.    What is the difference between a registration as a third country audit entity and registration as an audit firm in another member state of the EU/EEA? [Item 5.0]
An entity should apply as a ‘third country audit entity’ with a member state of the EU/EEA when it meets the criteria of FAQ no. 1. However, it is possible that a third country audit entity may also be registered as an ‘audit firm’ in a member state of the EU/EEA when it wishes to carry out audits of annual accounts or consolidated accounts required by the law of that member state (‘statutory audit according to Article 2 (1) of Directive 2006/43/EC’). Statutory audits may only be carried out by audit firms which are approved by the member state requiring the statutory audit (see Article 3 (1) of Directive 2006/43/EC).

17. Who are third country auditors [Item 7.0]?

Third country auditors are those individuals designated by the applicant for a particular audit

engagement listed under Item 9.0 as being primarily responsible for carrying out (or signing) the audit on behalf of the applicant or in the case of a group audit, at least the auditor(s) designated by the applicant as being primarily responsible for carrying out (or signing) the audit at the level of the group.
18.    What information should a transparency report contain [Item 8.0]?

A transparency report should contain the information referred to in Article 40(1) of the

Directive 2006/43/EC, or equivalent information:

(a) a description of the legal structure and ownership of the third country audit entity;

(b) where the third country audit entity belongs to a network, a description of the network and the

legal and structural arrangements in the network;

(c) a description of the governance structure of the third country audit entity;

(d) a description of the internal quality control system of the third country audit entity and a statement by the administrative or management body on the effectiveness of its functioning;

(e) an indication of when the last quality assurance review (see FAQ no. 22) took place;

(f) a list of public-interest entities for which the third country audit entity has carried out audits

during the preceding financial year; in this context a public-interest entity is considered a company

listed under Item 9.0;

(g) a statement concerning the third country audit entity's independence practices which also confirms that an internal review of independence compliance has been conducted;

(h) a statement on the policy followed by the third country audit entity concerning the continuing

education of third-county auditors referred to in Article 13 of Directive 2006/43/EC;

(i) financial information showing the importance of the third country audit entity, such as the total

turnover divided into fees from the audit of annual and consolidated accounts, and fees charged for other assurance services, tax advisory services and other non-audit services;

(j) information concerning the basis for the partners' remuneration.
The transparency report shall be signed by the third country audit entity. 
We envisage other than in exceptional cases that a transparency report prepared by a third country audit entity that is accepted in another Member State will also be accepted in the United Kingdom.  
19.    What auditing standards are acceptable under Article 45 (5) (d) of Directive 2006/43/EC

[Item 10.1]?

Article 45 (5) (d) of Directive 2006/43/EC requires the relevant audits to be carried out in accordance with international auditing standards as adopted in the EU in accordance with Article 26 of the Directive or with equivalent standards. To date the EU has not adopted international auditing standards. In the meantime we will accept the use of International Standards on Auditing (“ISAs”), or  International Standards on Auditing (UK and Ireland).  Where neither of these is  used, we will consider on a case by case basis the acceptability of standards otherwise applied by the third country audit entity. Acceptance of those standards is without prejudice to any decision by the EU either on the adoption of the international auditing standards or on the equivalence of third country auditing standards.
20.    What independence requirements are acceptable under Article 45 (5) (d) of Directive

2006/43/EC [Item 10.2]?

Article 45 (5) (d) of Directive 2006/43/EC requires the relevant audits to be carried out in accordance with independence requirements according to Articles 22, 24 and 25 of the Directive or equivalent requirements. To date there has been no EU decision on equivalence.  We will accept independence requirements either in accordance with the IFAC Code of Ethics or with ethical standards set by the Auditing Practices Board in the UK.
21.    What is an external quality assurance review [Item 11.0]?

An external quality assurance review can be a peer review under the supervision of a professional body or an independent public oversight body, a review carried out by a professional body, a review carried out by a professional body under the supervision of an independent public oversight body, or an inspection by an independent public oversight body in any jurisdiction. The external quality assurance review should comprise both an assessment of the firm-wide procedures (including compliance with applicable auditing standards and independence requirements, of the quantity and quality of resources spent, of the audit fees charged and of the internal quality control system of the audit firm) and adequate testing of selected audit files. 

22.    Why should it be in the interests of the applicant to provide voluntarily information on the

external quality assurance review [Item 11.0]?

Information on the external quality assurance review is not a requirement for registration under Article 45 of Directive 2006/43/EC. However, since third country audit entities registered under Article 45 are subject to inspection by EU audit regulatory authorities, providing this information will help the EU authorities to decide when an inspection of the third country audit entity is required and the nature of any such inspection. If the applicant agrees to provide the information, such information should include the outcome, the main shortcomings, and the main measures the applicant has undertaken to address the shortcomings and to prevent them from recurring. Where possible the applicant should provide a full copy of the last quality assurance review report, e.g. an inspection report issued by the home country regulator.
23.    What information is needed in respect of the “good repute” requirement [Item 12]?
Article 45 (5) (b) and (c) of Directive 2006/43/EC refers to the requirement of good repute in accordance with Article 4 in relation to members of the administrative or management body of the

third country audit entity as well as to the individuals who are third country auditors.

For UK purposes you are required to assess whether or not the firm and relevant individuals are of good repute, using the guidance note (TCA GN1) and make a declaration to that effect, giving further explanation as appropriate.  We may seek further information or confirmations from you.  

The requirements are likely to vary from Member State to Member State.  
24.    Is there a common system of registration fees across the EU/EEA?
No.  Directive 2006/43/EC does not provide for a single registration fee across the EU/EEA. This is a matter for individual Member States.  There is a separate note (TCA GN2)] on the structure of fees in the UK and how to pay the initial and annual registration fees. 

25.    What form of regulation will apply to a firm registering according to Article 45? under the transitional provisions?   

Quality Assurance Reviews

The Directive requires that third country audit entities registered with the Professional Oversight Board in accordance with Article 45 are subject to the UK system of external quality assurance.  To minimise regulatory burdens and costs, we propose to tailor the nature and extent of our monitoring to our assessment of risk; and to rely on the most appropriate form of external monitoring to address that risk in a proportionate manner, including for example direct monitoring by the Audit Inspection Unit of the Professional Oversight Board, external monitoring by an another EU audit regulator or a third country audit regulator that is equivalent.   We are developing and consulting on more detailed plans, with a view to putting in place effective arrangements but which at the same time avoid unnecessary overlapping monitoring. 
Continuing Oversight

The Directive requires that third country audit entities registered with the Professional Oversight Board in accordance with Article 45 are subject to the UK system of continuing oversight.  We will consider the firm’s continued registration in the light of each periodic external monitoring report.  We will also require an annual return to ensure that we have up to date information relevant to the firm’s continued registration.  This process may lead to the imposition of additional conditions of registration, such as the prohibition of a particular individual auditor from signing an audit report for UK purposes.
Investigation and Penalties

The Directive requires that third country audit entities registered with the Professional Oversight Board in accordance with Article 45 are subject to the UK system of investigation and penalties.  We recognise that there may be practical and legal difficulties in applying such requirements in practice.  We therefore expect that a formal investigation of a third country audit entity would be exceptional and would only be determined after enquiry into the relevant facts.
26.    In what circumstances will you de-register a third country audit entity registered in accordance with Article 45?
The law in the United Kingdom allows the Professional Oversight Board to de-register a third country audit entity registered in accordance with Article 45 if it considers that the audit entity has failed to comply with obligations:

(a)
to provide updated information;
(b)
to comply with arrangements for independent external monitoring 

(c)
to comply with arrangements for independent investigations

(d)
to notify the Professional Oversight Board of specified events

(e)
to provide the Professional Oversight Board with information that may be 


reasonably required for the exercise of regulatory functions, or 
(f)  
has made an application statement that is no longer correct.

27.    What does the third country audit entity need to do to update registration information?

According to Article 18 of Directive 2006/43/EC third country audit entities have to notify the

competent authorities in the Member States in charge of the public register without undue delay of any change of information contained in the public register (see FAQ no. 11).
In practice we would expect a registered third country audit entity to inform the Professional Oversight Board not later than fifteen business days of any changes in the information contained in Form B (including if your firm is appointed auditors of any relevant audit clients).
The third country auditor would need to update all other information through  the Annual Return.
December 2011 (revised)
If you have further queries please contact us by E-mail to tcaregistrations@frc-pob.org.uk  or on +44207 492 2345
