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(c) the extent to which the loss and damage
complained of was caused by such fault
on the part of the Auditor and the
Company (and those for whom it is
responsible) respectively.

D. In accordance with section 537 of the | D: Section 537 of the Companies Act 2006, which
Companies Act 2006, if the effect of | substitutes a fair and reasonable amount if a lower
paragraph C of this Liability Limitation | amount is agreed, applies whether or not a clause
Agreement would be to limit the Auditor’s like this is included. However, it is recommended
Liability to less than such amount as is fair that such provision is included as a reminder of the
and reasonable, as determined in accordance | position under the Act. The limitation is therefore
with that section this Liability Limitation stated to be sul?jgct to the statytory fair and
Agreement shall have effect as if it limited reasoniable overriding test.  This means that,

the Auditor’s Liability to such amount as is | Whatever the result after applying the various
fair and reasonable. as so determined. limitations in clause C, a Court can step back and
decide whether that result overall is fair and

reasonable in all the circumstances.

E: This Liability Limitation Agreement has | E: This paragraph assumes that the agreement has
been authorised by the Company’s members | been authorised in accordance with the Act’s
under section 536 of the Companies Act 2006 | requirements when the Engagement Letter is
and that authorisation has not been |signed. The Act permits subsequent authorisation.
withdrawn. Pursuant to that authorisation, | For a private company the Act permits (section
the Company has demonstrated agreement | 936(2)(a)) waiver of the need for approval by the
to this Liability Limitation Agreement by | members, which will itself amount to authorisation
appending the signature of its duly of the agreement.

authorised officer to the Engagement Letter | Separate signature of the agreement is not required
[or, where the Liability Limitation Agreement is if it forms part of the Engagement Letter. However,
entered into separately, this Agreement]. where the Liability Limitation Agreement is entered
into separately, then that also should be signed.
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APPENDIX B (ii)

PRINCIPAL TERMS: FAIR AND REASONABLE TEST ONLY

Agreement

Commentary

It is envisaged that the Liability Limitation
Agreement will form part of the Engagement
Letter, probably as a Schedule or Appendix. The
main body of the letter should refer to the Liability
Limitation Agreement. If the Liability Limitation
Agreement is to be separate from the Engagement
Letter, it will be necessary to consider how the two
interrelate and, if the Liability Limitation
Agreement is entered into after the Engagement
Letter, it will be necessary to ensure that it is either
entered into as a Deed or is for wvaluable
consideration, in order to be enforceable.

A: This Agreement limits the amount of any
liability owed to the Company by the
Auditor in respect of any negligence, default,
breach of duty, or breach of trust, occurring
in the course of the audit of the accounts for
the financial year [beginning/ending] [insert
date] pursuant to [this Letter of Engagement
or the Letter of Engagement entered into on
[date]] of which the Auditor may be guilty in
relation to the Company (“The Auditor’s

Liability”).

A. This wording sets out the scope of the Auditor’s
liability which is to be limited. It follows section
534(1) of the Act. Companies and Auditors will
want to consider if this scope is appropriate.
Companies and Auditors may prefer to identify the
relevant financial year by reference to the date on
which it begins, rather than when it will end, if the
period the financial year relates to may be changed.

B: This Agreement shall not limit the amount
of any liability of the Auditor for fraud
[consider whether to include any other carve-
outs] or any other liability that cannot be
excluded or restricted by applicable laws or

regulations.

B. Liability based on fraud cannot be excluded.
Companies and Auditors may wish to specify any
other circumstances in which the limitation of
liability should not apply. Their views on this may
be affected by the way in which liability is limited,
for example proportionately or by a fixed amount.
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C The Auditor’s Liability shall (so far as
is permitted by law be limited to such
amount as is fair and reasonable in all the
circumstances of the case having regard (in
particular) to:

(@) the Auditor’s responsibilities under
Part 16 of the Companies Act 2006;

(b)  the nature and purpose of the
Auditor’s contractual obligations to
the Company; and

(c)  the professional standards expected of
the Auditor.

In determining what is fair and reasonable in
all the circumstances of the case:

@) no account is to be taken of:

(i) matters arising after the loss or
damage in question has been
incurred; or

(if) matters (whenever arising)
affecting the possibility of
recovering compensation from
other persons liable in respect
of the same loss or damage.

C: This wording tracks the wording of section 537
of the Companies Act 2006

This Liability Limitation Agreement has been
authorised by the Company’s members
under section 536 of the Companies Act 2006
and that authorisation has not been
withdrawn. Pursuant to that authorisation,
the Company has demonstrated agreement
to this Liability Limitation Agreement by
appending the signature of its duly
authorised officer to the Engagement Letter
[or, where the Liability Limitation Agreement is
entered into separately, this Agreement].

This paragraph assumes that the agreement has
been authorised in accordance with the Act’s
requirements when the Engagement Letter is
signed. The Act permits subsequent authorisation.
For a private company the Act permits (section
536(2)(a)) waiver of the need for approval by the
members, which will itself amount to authorisation
of the agreement.

Separate signature of the agreement is not required
if it forms part of the Engagement Letter. However,
where the Liability Limitation Agreement is entered
into separately, then that also should be signed.
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APPENDIX B (iii)

Agreement

Commentary

It is envisaged that the Liability Limitation
Agreement will form part of the Engagement
Letter, probably as a Schedule or Appendix. The
main body of the letter should refer to the Liability
Limitation Agreement. If the Liability Limitation
Agreement is to be separate from the Engagement
Letter, it will be necessary to consider how the two
interrelate and, if the Liability Limitation
Agreement is entered into after the Engagement
Letter, it will be necessary to ensure that it is either
entered into as a Deed or is for wvaluable
consideration, in order to be enforceable.

A: This Agreement limits the amount of any
liability owed to the Company by the
Auditor in respect of any negligence, default,
breach of duty, or breach of trust, occurring
in the course of the audit of the accounts for
the financial year [beginning/ending] [insert
date] pursuant to [this Letter of Engagement
or the Letter of Engagement entered into on
[date]] of which the Auditor may be guilty in
relation to the Company (“The Auditor’s

Liability”).

A. This wording sets out the scope of the Auditor’s
liability which is to be limited. It follows section
534(1) of the Act. Companies and Auditors will
want to consider if this scope is appropriate.
Companies and Auditors may prefer to identify the
relevant financial year by reference to the date on
which it begins, rather than when it will end, if the
period the financial year relates to may be changed.

B: This Agreement shall not limit the amount
of any liability of the Auditor for fraud
[consider whether to include any other carve-
outs] or any other liability that cannot be
excluded or restricted by applicable laws or

regulations.

B. Liability based on fraud cannot be excluded.
Companies and Auditors may wish to specify any
other circumstances in which the limitation of
liability should not apply. Their views on this may
be affected by the way in which liability is limited,
for example proportionately or by a fixed amount.
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C: The maximum aggregate amount of the
Auditor’s Liability to the Company shall not
exceed (1) the sum of £] | times the fees
payable (excluding expenses and Value
Added Tax) under the Engagement Letter
referable to the financial year in question, or
(2) £[ ], whichever is the lesser amount.

[For groups of companies:] This limit shall
apply to the Company and collectively to
any and all other companies to which the
Engagement Letter applies so that the
Auditor’s aggregate liability to all such
companies including the Company shall not
exceed the amount stated above. The
apportionment of the total amount payable
by the Auditor between the Company and
such other companies shall be made by
agreement between the Company and all
other such companies without reference to
the Auditor.

C:  This example assumes the Company and
Auditor will agree to limit the Auditor’s Liability to
whichever is the lower of two amounts. However,
Companies and Auditors may wish only to agree a
fixed stated amount or an amount calculated by
way of formula.

The Company and Auditor may agree to limit
liability to a multiple of the audit fees payable. If
this is the approach adopted, it will be important to
identify these precisely.

Where the Company is a member of a group of
companies, the Company and Auditor may wish to
agree a limit for the group as a whole which can be
shared between different companies in the group.

For this reason the limit is expressed as a maximum
aggregate so that it captures multiple acts of
negligence and applies to all companies in a group.

If the limit is a fixed sum it will need to be
apportioned between the group companies, so that
the total of all amounts paid to any group company
do not, in agqregate exceed the agreed amount.

This is consistent with the common practice for
audits of groups to have an audit engagement letter
addressed to the parent, to which all other group
companies agree separately, in line with ISA
(UK&I) 210, Terms of Audit Engagements.

Parties who want the limit to be apportioned
between different companies in the group should
consider how to achieve this and whether there
should be a fall back mechanism to be applied if the
relevant companies cannot agree on apportionment.

Reference to the fees payable under the Engagement
Letter will, assuming a "group" letter as described,
capture all fees payable by all companies, although
it will be important to make sure the drafting fits
appropriately with the drafting of the Engagement
Letter.
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D. In accordance with section 537 of the | D: Section 537 of the Companies Act 2006, which
Companies Act 2006, if the effect of | substitutes a fair and reasonable amount if a lower
paragraph C of this Liability Limitation | amount is agreed, applies whether or not a clause
Agreement would be to limit the Auditor’s | like this is included. However, it is recommended
Liability to less than such amount as is fair | that such provision is included as a reminder of the
and reasonable, as determined in accordance | Position under the Act. The limitation is therefore
with that section this Liability Limitation | Stated to be S”l?j‘f_Ct to the statutory fair and
Agreement shall have effect as if it limited reasonable overriding test. ~ This means that,

the Auditor’s Liability to such amount as is whatever the result after applying the wvarious
fair and reasonable. as so determined. limitations in clause C, a Court can step back and

decide whether that result overall is fair and
reasonable in all the circumstances.

E: This paragraph assumes that the agreement has
been authorised in accordance with the Act’s
requirements when the Engagement Letter is
signed. The Act permits subsequent authorisation.
For a private company the Act permits (section

v;zlithdrawn. Pl}llrsuant to that authorisation, 536(2)(a)) waiver of the need for approval by the
the C,"mp,a“.y_ as Fiemopstrated agreement | o bers, which will itself amount to authorisation
to this Liability Limitation Agreement by of the agreement.

appending the signature of its duly
authorised officer to the Engagement Letter
[or, where the Liability Limitation Agreement is
entered into separately, this Agreement].

E: This Liability Limitation Agreement has
been authorised by the Company’s members
under section 536 of the Companies Act 2006
and that authorisation has not been

Separate signature of the agreement is not required
if it forms part of the Engagement Letter. However,
where the Liability Limitation Agreement is entered
into separately, then that also should be signed.
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APPENDIX C: SPECIMEN PROVISIONS FOR AGREEMENTS

Note: This Appendix contains specimen clauses that can be added to the principal
terms to form a liability limitation agreement. They are provided as examples only.
The exact form and content of an agreement will be a matter for discussion between
the company and the auditors.

This Agreement is made between [name and address] (the Company) and [name
and address] (the Auditor) on [date] 200[ ].

This Agreement accompanies an engagement letter [issued/to be issued] by
the Auditor relating to the delivery of audit services to the Company under
the Companies Act 2006.4

In consideration of [ >, the Company agrees to limit the Auditor’s
liability to the Company on the terms and conditions set out in this
Agreement.

[Insert principal terms as in Appendix B]

This Agreement shall not be affected by any amendment to or expiry or
termination of the Engagement Letter. Any amendment to this Agreement
must be in writing.

If and to the extent that any provision of this Agreement is held to be illegal,
void or unenforceable, such provision shall be given no effect and shall be
deemed not to be included in this Agreement but without invalidating any of
the remaining provisions of this Agreement. [The parties shall meet to
negotiate in good faith to agree a valid, binding and enforceable substitute
provision or provisions (if necessary with reconsideration of the other terms
of this Agreement not so affected) so as to re-establish an appropriate balance
of the commercial interests of the parties.]

This Agreement is governed by and shall be interpreted in accordance with
English law.

A person who is not a party to this Agreement shall have no right under the
Contracts (Rights of Third Party) Act 1999 to enforce of any of its terms.

Where the liability limitation agreement is a separate agreement from the audit engagement letter,
it will usually be helpful to cross refer to the audit engagement letter.

For a liability limitation agreement to be a valid agreement, there must either be consideration
provided by the Auditor (which can be nominal) or the agreement could instead be executed by the
Company as a deed (in which case, the attestation provisions should be those for a deed).
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This Agreement sets out the entire agreement between the Company and the
Auditor in respect of the limitation of the Auditor’s liability to the Company
in connection with the audit of the accounts for the financial year
[beginning/ending] [date]. Neither party has relied on any representation,
warranty or undertaking not set out in this Agreement and neither party has a
claim or remedy for any misrepresentation or untrue statement made by or on
behalf of the other. This does not exclude any liability for, or remedy in
respect of, fraudulent misrepresentation.®

The Company and the Auditor will usually want to include a provision like this (known as an
“entire agreement clause”) to make sure neither party has relied on something said or done by the
other which is not reflected in the agreement. Liability for fraudulent misrepresentations cannot be
excluded. Both parties should consider carefully how this agreement fits with the audit
engagement letter and any entire agreement clause in that letter.
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APPENDIX D: SPECIMEN RESOLUTIONS AND NOTICES
Note: these resolutions and notices are provided as examples only.

Private Companies

Resolutions by a private company waiving the need for approval before
entering into the agreement

It is resolved that the requirements of the Companies Act 2006 as to approval
of any liability limitation agreement (as defined in section 534 Companies Act
2006) for the financial year [beginning/ending] [date] be and are hereby
waived.

Resolution by a private company - approving the principal terms of a
liability limitation agreement before the company enters into the
agreement

It is resolved that the principal terms (as defined in section 536(4) Companies
Act 2006) [attached to this written resolution/produced to the meeting and
initialled by the chairman of the meeting for the purpose of identification]” of
a liability limitation agreement (as defined in section 534 Companies Act
2006) for the financial year [beginning/ending] [date] proposed to be entered
into by the company and [name of auditor] be and are hereby approved.

Resolution by a private company - approving a liability limitation
agreement after the company has entered into it

It is resolved that the liability limitation agreement [attached to this written
resolution/produced to the meeting and initialled by the chairman of the
meeting for the purpose of identification]® [for the financial year
[beginning/ending] [date] between the company and [name of auditor]] be and
is hereby approved.

If the resolution is to be passed as a written resolution, the principal terms should be attached to the
written resolution sent to shareholders. If the resolution is to be passed at a general meeting, the
principal terms should either be sent with the notice of the meeting or reproduced in a letter or
circular being sent to shareholders with the notice of the meeting. It is also recommended that they
are available for inspection at the company’s registered office and at the meeting.

If the resolution is to be passed as a written resolution, the liability limitation agreement should be
attached to the written resolution sent to shareholders. If the resolution is to be passed at a general
meeting, a copy of the liability limitation agreement could be sent with the notice of the meeting or
be reproduced in a letter or circular being sent to shareholders with the notice of the meeting. If
this is not done, at least the principal terms of the agreement and any other terms of the agreement
which the directors think the shareholders should be told in order to make an informed decision on
how to vote on the resolution should be described in the letter or circular sent with the notice of
meeting. It is also recommended that the liability limitation agreement be available for inspection
at the company’s registered office during the notice period and at the meeting.
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Resolution by a private company withdrawing authorisation

It is resolved that the authorisation given under section 536 Companies Act
2006 by ordinary resolution passed on [date] approving [the principal terms of
a liability limitation agreement/the liability limitation agreement] between
the company and [name of auditor] dated [ ] be and is hereby withdrawn.

Public Companies

Resolution by a public company - approving the principal terms of a
liability limitation agreement before the company enters into the
agreement

It is resolved that the principal terms (as defined in section 536(4) Companies
Act 2006) produced to the meeting and initialled by the chairman of the
meeting for the purpose of identification® of a liability limitation agreement
(as defined in section 534 Companies Act 2006) for the financial year
[beginning/ending] [date] proposed to be entered into by the company and
[name of auditor] be and are hereby approved.

Resolution by a public company - approving a liability limitation
agreement after the company has entered into it

It is resolved that the liability limitation agreement produced to the meeting
and initialled by the chairman of the meeting for the purpose of
identification!® [for the financial year [beginning/ending] [date] between the
company and [name of auditor]] be and is hereby approved.

Resolution by a public company withdrawing authorisation

It is resolved that the authorisation given under section 536 Companies Act
2006 by ordinary resolution passed on [date] approving [the principal terms of
a liability limitation agreement/the liability limitation agreement] between
the company and [name of auditor] dated [ ] be and is hereby withdrawn.

°  The principal terms should either be sent with the notice of the meeting or reproduced in a letter or

circular being sent to shareholders with the notice of the meeting. It is also recommended that they
are available for inspection at the company’s registered office and at the meeting.

10 A copy of the liability limitation agreement could be sent with the notice of the meeting or be

reproduced in a letter or circular being sent to shareholders with the notice of the meeting. If this
is not done, at least the principal terms of the agreement and any other terms of the agreement
which the directors think the shareholders should be told in order to make an informed decision on
how to vote on the resolution should be described in the letter or circular sent with the notice of
meeting. It is also recommended that the liability limitation agreement be available for inspection
at the company’s registered office during the notice period and at the meeting.
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APPENDIX E: OTHER SOURCES OF GUIDANCE
[Note: this section will be added in the final guidance.]

[Consultees may wish to be aware that the NAPF issued a voting policy statement on
auditor liability limitation agreements in November 2007, which states that
“investors should consider voting against resolutions which propose any form of
liability limitation other than proportional liability unless there are compelling
reasons why that is not appropriate, and why the directors feel that another form of
liability limitation would survive a court's judgement of what is fair and reasonable
in all the circumstances”. The NAPF Corporate Governance and Voting Guidelines
are available at: http://www.napf.co.uk/Policy/governance.cfin]
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